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SOVEREIGNTY—ANARCHY 


N one of his letters (to Antony Collins, Esq.), Locke says, 

“To be rational is so glorious a thing, that two-legged creatures 
generally content themselves with the title.” He might have said, 
also to be rational is a difficult thing; to think with objectivity, 
clearness, and accuracy, so that it reflects reality—how many are 
capable of it? We accept the ipse dixit of tradition without ° 
question; that is to echo the thoughts of others, which may or 
may not be true. 


Most of our ideas of government, the state, sovereignty, 
nationalism, and international relations are traditional, and even 
so, are not clear and sharp, but nebulous, mystical, and lacking 
objectivity ; that is, they do not reflect reality. What takes place 
within and among the seventy or more nations on earth, and why? 
With each, a continuing problem is its survival and prosperity. 
And if and when these seem reasonably assured, then comes the 
problem of relations to the other states of the world. And here 
a strange and anomalous fact confronts us. The state declares 
and insists on its sovereignty, its independence. There must be 
no law to which it is subject, no power over it. But this is the 
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lot of every other state also; hence the states or nations on earth 
exist in a condition of anarchy; anarchy is the other side of 
sovereignty. 


Anarchy is “the state of society where there is no law or 
supreme power.” This describes precisely the so-called “Society 
of Nations,” and all of them accept and assert it categorically. 
It is unequivocally affirmed in our Declaration of Independence. 
By that Declaration the thirteen colonies dissolved “the political 
bands” which had connected them with Great Britain, and as- 
sumed “among the Powers of the earth the separate and equal 
station which the Law of Nature and Nature’s God entitled them.” 
And in conclusion: “as Free and Independent States they have 
full Power to levy War, conclude Peace, contract Alliances, es- 
tablish Commerce, and to do all other Acts and Things which 
Independent States may of right do.” A few years later, those 
former dependencies of Great Britain adopted a written Consti- 
tution and united to form one sovereign nation, the United States 
of America, which took its place among the several nations of the 
world. 


As the United States is separate and independent, so are all 
the rest. There is no authority over them or any of them; each is 
supreme, subject to no law. Everyone of them has power to 
levy war; not only so, but the right and the power to decide for 
itself when to fight, and whom to attack, and how. Each is sole 
judge in its own cause, even though it feels it must show “a decent 
respect to the opinions of mankind.” And if it declines to show 
such respect, as Germany and Japan, for example, who has any 
right to condemn? The establishment of national sovereignty 
results and must result in international anarchy, with no criterion 
for judgment; each nation is a law to itself. 


Under such conditions, and in the light of this theory of 
sovereignty, the conquest of Mexico by Cortes may have been 
inhuman, but it was not a lawless act; no law was violated, 
because none existed. The same observation holds good of the 
conquest of the North American Indians by our land-hungry 
ancestors. And why not good also, of the conquest of Europe by 
Germany? of China by Japan? Inhuman, atrocious, savage, dia- 
bolical, and whatever other objurgation we may choose, but not 
in violation of law. In a state of anarchy, there is no law; no 
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right, but might; and might makes right, and may also prescribe 
law. 

In such a state of the world, a nation survives only by suffrance. 
Its territory may be sliced away or even wholly absorbed by some 
powerful neighbor state or states; witness the partitions of Poland. 
And if some great Power decides to conquer and enslave the rest 
of the world, it merely takes advantage of the international anarchy 
for its own aggrandizement and enrichment. Again, it may be 
abhorrent, despotic, cruel, but it is a violation of no law. 


I am using the word “law” in its juridic sense ; law is enforced 
by a sovereign political authority. It is otherwise used, of course; 
we are accustomed to the expressions, laws of morality, laws of 
honor, laws of fashion, laws of nature, laws of God. Not only 
have Germany and Japan broken no law by going to war, but they 
have acted in compliance with the established and accepted theories 
and ideas of the civilized world. Sovereignty is a bundle of rights 
and powers, and one of these is the right to wage war. They are 
clearly within their rights. They have violated with impudent 
glee all the laws of humanity, of decency, of chivalry, of honor, 
of nature, and of God; but as things are now, no juristic law. 


This is no apology for the bandit aggressors, but it is an 
exhibition and a disparagement of the commonly accepted and 
ruling idea of sovereignty, and let us hope, something of a 
stimulus to the rethinking of the subject. 


The concept comes to us from a remote past, ante-dating 
history. In tribal society, “the instinct of the herd” had full and 
undisputed sway over the human group. ‘There was an intense 
cultural solidarity, and but little personal individuation, except 
as seen in a few leaders. Lacking tooth and claw as organs of 
defense, man never attempted to live in isolation, but always in 
groups, for his protection and survival. The biological struggle 
for existence was the contention of group with group. Hence 
there developed a keen sensitiveness to the call of the group; it is 
the instinct of self-preservation, aroused only in times of stress 
or danger, when it grips every tribesman “in an atmosphere of 
electrified suggestibility” and stirs within his body “the secretory 
apparatus whose products are essential to deeds of valor!” 


Fundamentally, sovereignty as commonly understood, is the 
assertion of the group will to live. It is instinctive and permanent. 
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It is not to be disparaged, but praised; not to be eradicated, but 
cultivated, controlled, and given, in this changed world, an organi- 
zation which will afford it adequate expression; this can be found 
only in some form of world control. We can begin it after this 
War, with a simple World Council and an international police. 
—Frank G. TyrreELt. 





A WORD FROM THE PRESIDENT 


5 og of the special committees of the Association is engaged 

in the important task of devising ways and means, within the 
proper field of the Association’s activities, to assist members 
honorably discharged from the service in re-establishing themselves 
in practice. The committee, under the chairmanship of J. Harold 
Decker, has done a lot of work on this problem, the details of 
which will presently appear. In the meantime, it will be helpful 
for the members of the Association to consider and determine what 
they can offer, such as (a) salaried positions, (b) office facilities, 
(c) library facilities, (d) part-time employment in exchange for 


office space. 
6+ Be 


Another committee, under the chairmanship of County Clerk 
J. F. Moroney and vice-chairmanship of Judge Ruben S. Schmidt, 
is assembling historical data relating to the Bench and Bar of 
Los Angeles County. There appears to be a great abundance of 
interesting material now available, much from those who acted as 
principals in important historical events. Unless it is assembled 
and properly preserved it may become lost to the profession. 
Members will render a very valuable service to the Association 
and to this committee if they will draw to the attention of the 
committee the existence of any historical data relating to the Bench 
and Bar of this county, and of events as yet unrecorded but which 
may be authenticated by living witnesses. I am hopeful that in 
more normal and peaceful times the material so assembled may be 
published. 


* * * 


I regret exceedingly that it was necessary to return a large 
number of reservations for the luncheon addressed by Attorney 
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General Biddle because of lack of hotel facilities. The Biltmore 
Hotel did the Association a fine service in serving the number at- 
tending but could not possibly accept all reservations received. 
The Board of Trustees endeavors to hold a luncheon meeting each 
month, but such plan is subject always to securing hotel service 
on a day when a qualified speaker is available. I know the 
members of the Association will understand. 





JUNIOR BARRISTERS 


URSUANT to the recently inaugurated plan to increase the 
activities and membership of the Junior Barristers of the Los 
Angeles Bar Association, regular monthly luncheon meetings 
have been held during the months of August and September. 


At the August meeting, held at the Los Angeles Athletic Club 
on August 7th, Probate Commissioner J. W. “Bud” Mullin, Jr., 
addressed the assembled younger members of the Bar and their 
guests on subjects pertaining to probate practice and procedure. 
Helpful information concerning accountings, petitions and other 
probate steps were discussed. 


Richard K. Young, Assistant State Director of the Federal 
War Manpower Commission was the speaker at the September 
luncheon meeting held at the Athletic Club on September 12th. 
Mr. Young discussed such timely topics as the recent changes in 
the Manpower Commission’s regulations governing hiring of 
male workers in Los Angeles County and the future of the Com- 
mission. itself following the close of the war. 


Attendance at both of these luncheons was very good and 
reflected an increased interest by the younger lawyers of the 
Association in both keeping intact and developing further the 
Junior Barristers organization in anticipation of the not too distant 
return to practice of brother lawyers now in the Service. Monthly 
luncheons will continue to be held and notice of the times and 
places will be given.—R. S. S. 
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COMMENT AND CRITICISM 


About Our “Court House”: When-and where have we 
heard that subject discussed? Certainly not seriously since 
we went to war. Now, however, there is a reasonable pros- 
pect of the war coming to an early end, and the “ever- 
hopeful” members of bench and bar are piping the same old 
refrain; when do we get it? We hear that a meeting will 
be held soon wherein something may develop. Why not 
talk about it, anyhow? Everybody else is “planning” 
something. So long as we don’t go to Washington with hat 
in hand, asking a handout, the plans will get a lot of sup: 
port. But no more begging from Uncle Sam. If the tax: 
payers won’t stand for a bond issue, why, the lawyers can 
put up with the existing impractical, inefficient, outmoded 
and uneconomical system of scattered courts. By the way, 
what does it cost the county to maintain the courts in city 
and other properties throughout the county? The Los An- 
geles Bar has a committee of able men, of which Joe Smith 
is Chairman, who are prepared to lend a lot of encourage: 
ment and support to any reasonable proposal for an ade- 
quate court house and law library. 


* * * 


Judicial Selection: The system of nominating judges at 
partisan conventions and electing them on a non-partisan 
ballot is “ridiculous,” says Michigan State Bar’s Committee 
on judicial selection. It is proposed that Supreme Court 
judges be nominated by a non-partison judicial commission 
—at least two candidates for each office and let the voters 
choose. It also proposes a retirement plan for Supreme 
Court judges. The Commission would be composed of three 
judges, three active practitioners and three laymen. 


*x* * * 


“Madame Counselor”: Every indication that we shall 
soon see aS many women as men admitted to practice. 
Already the percentage of women first year law students 
entering in February, to male students, is about 50% at 
Columbia University School of Law. Enrollments at other 
law schools showed that in the Spring session from 1943 
to 1944, Cornell had 12 women and 28 men; Pennsylvania 
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11 women and 39 men; Yale 16 women and 39 men; Harvard, 
of course, admits no women, as yet. Law school enroll- 
ment, generally, has decreased 83 percent since 1938. 

* * * 


A.B.A. Membership: Of a total A.B.A. membership on 
July 1, 1944, of 32,000, only 1879 were California lawyers. 
The State Bar of California had on its rolls on April 6, 
1943, 13,176 licensees, of all classes. The percentage of 
California practitioners who are members of the A.B.A. is 
small—too small. Incidentally, almost half of the licensed 
lawyers in California reside in Los Angeles County, ac- 
cording to a check-up made last year. The figures were: 
For the State, 13,176; for Los-Angeles County, 6,412; and 


still coming. * * * 


Unauthorized Practice: It is gratifying to note the re- 
port and recommendation of the A.B.A.’s Standing Commit- 
tee on Authorized Practice, just presented at the Chicago 
Annual Convention. It says the Committee concentrated 
during the past year on the so-called “conference method” 
of dealing with this subject. Also, it shows that since the 
national conferences with the Accountants in 1938, the same 
method for settling controversial issues has been success- 
ful with the National Conference Group formed by A.B.A. 
and the American Bankers Association, Trust Division; that 
the Committee met with the Adjusters’ Conference Com- 
mittee, from which it appears relations between the two 
organizations are cordial in all parts of the U. S., and that 
three meetings were held during the past year with the 
National Conference of Realtors. A form of agreement is 
under consideration; and it is to be further considered at 
Chicago this month. 

Subcommittees of the Conference are now engaged in con- 
sidering a uniform mortgage foreclosure law, and a law 
regulating the testimony of expert witnesses. 

The Committee’s report says that from various parts of 
the country comes information that the activities of so- 
called “life insurance counselors” are becoming bolder and 
bolder, and that it is to be regretted that in many instances 
the activities of these unauthorized practitioners are made 
possible by the cooperation of lawyers.—E. D. M. 
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WITH THE SECTIONS 


ARRY McCLEAN, in “A Word from the President” in 


the August BuLLeETIN, called attention to the fact that 
the various section officers now are planning their fall and 
winter programs. ‘To assist members of the Association in 
deciding which sections they wish to join, we are printing below 
the names of the sections, a statement of their purposes, and 
the names of the officers of each section. Information about the 
times when, and places where, section meetings will be held can 
be obtained from the section chairmen or from the office of the 
Association. 


SECTION ON CORPORATION, BANKING 

AND MERCANTILE LAW 
Ross C. FisHEr, Chairman 
Reusen G. Hunt, Vice Chairman 
ROoANE ‘THORPE, Secretary 

! to bring together . . . those members of the Association 

who are interested in the law relating to corporation, banking, reor- 
ganizations, liquidations, bankruptcy and other phases of mercantile 
law . . . and carry forward the work of the Association in the 
field of corporation, banking, and mercantile law.” 


SECTION ON CRIMINAL LAW 
Jerry Gresier, Chairman 
Swney A. CHeErniss, Vice Chairman 
MANLEY J. Bow Ler, Secretary 


to bring together . . . those members of the Association 
who are interested in the . . . criminal law, its practice and 
administration . . . and carry forward the work of the Asso- 


ciation in the field of criminal law.” 


SECTION ON INSURANCE 
Joe Crier, Jr., Chairman 
Henry L. Duque, Vice Chairman 
GRANT B. Cooper, Secretary 


: to bring together . . . those members of the Association 
who are interested in . . . the law relating to insurance in all 
its forms . . . and carry forward the work of the Association in 


the field of insurance.”. 


SECTION ON MINERAL LAW 
Roy P. Doitiey, Chairman 
GEORGE W. Nitsson, Vice Chairman 


‘ to bring together . . . those members of the Association 
who are interested in oil, gas and other minerals . . . and 
carry forward the work of the Association in the field of the law 
relating to . . . minerals.” 


SECTION ON MUNICIPAL AND 
PUBLIC UTILITY LAW 
Marx A. Hau, Chairman 
Oscar A. Tripret, Vice Chairman 
Herpert CAMERON, Secretary 
“-. . to bring together . . . those members of the Association 
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who are interested in . . . the law relating to municipal corpo- 
rations, including political and public-improvement sub-divisions, and 

public utilities, including the. various forms of transporta- 
tion and communication . . . and carry forward the work of 
the Association in . . . municipal and- public utility law.” 


SECTION ON PATENT, TRADEMARK 
AND COPYRIGHT LAW 

J. Catvin Brown, Chairman 

Louis Swarts, Vice Chairman 

HERBERT A. Huesner, Secretary 


tare to bring together . . . those members of the Association 
who are interested in . . . the law relating to patents, trade- 
marks, and copyrights . .-. and carry forward the work of the 


Association in the field of patent, trademark, and copyright law.” 
SECTION ON PROBATE 
REAL PROPERTY AND TRUSTS 

Lawrence L. Oris, Chairman 

J. W. Mutuin, Jr. Vice Chairman 

Epwarp D. Garratt, Secretary 


‘7 to bring together . . . those members of the Association 
who are interested in . . . the law relating to estates, trusts, and 
real property . . . and carry forward the work of the Associa- 
tion in the field of . . . estates, trusts, and real property.” 


SECTION ON TAXATION 

Daviy TANNENBAUM, Chairman 
Joun B. Miuixen, Vice Chairman 
STANLEY Morrison, Vice Chairman 
Joun i). PALSTINE, Secretary 

to bring together . . . those members of the Association 
who are interested in the field of . . . federal, state and local 
tax laws . . . the practice and the administration thereof ; 
and carry forward the work of the Association in the field of 
taxation.” 


SECTION ON TORTS, 

PERSONS AND DOMESTIC RELATIONS 
Rowyin L. McNrrt, Chairman 
Orto J. Emme, Vice Chairman 
CiypE C. SHOEMAKER, Secretary 


to bring together . . . those members of the Association 
who are interested in . . . the law relating to torts, persons, and 
domestic relations . . . and carry forward the work of the Asso- 
ciation in the field of . . . torts, persons, and domestic relations.” 





Holt, C. J., in Coggs v. Bernard, 2 Ld. Raym, 909, 920, 92 
Eng. Rep. 107, 114 (1703) [the opinion being one of the first 
written statements of the law of Bailments]: “I have said thus 
much in this case, because it is of great consequence, that the 
law should be settled in this point, but I don’t know whether I 
may have settled it, or may not rather have unsettled it. But 
however that happen, I have stirred these points, which wiser 
heads in time may settle.” 
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NEW MEMBERS 


— BuLLETIN takes pleasure in presenting the names of the 
persons who have become members of the Association, or 
whose memberships have been reinstated, since November 1, 
1943. The list was made as of September 14, 1944. (A list 
of new sustaining members appears on another page of this 


number of the BULLETIN.) 


William F. Adams 
. E. Addington 

Roy Anderson 
Trent G. Anderson 
Donald Armstrong 
Arthur C. Arnold 


Girard F. Baker 
Kathleen M. Baker 
Robert M. L. Baker 
Everett L. Ball 
Morton L. Barker 
Owen A. Bartlett 
ames E. Bates 

ohn J. Beck 

ulian Beck 

verett F. Beesley 
I. B. Benjamin 
Harry C. Biby 
Walter S. Binns 

. T. Blalock 

untington P. Bledsoe 
Maurice Blumenthal 
William H. Bonsall 
George Boshae 
Olive E. Boswell 
Manley J. Bowler 
Elwood Bowles 
Edward R. Brand 
Daniel P. Bryant 
William E. Burby 
Talmage V. Burke 


David H. Cannon 
Gilbert L. Carr 

Allan M. Carson 
Cameron W. Cecil 
George Carey Chatterton 
Allan L. Cleveland 
Eugene S. Colburn 
Harold F. Collins 

Lee Combs 

Don Conroy 

Samuel V. Cornell 
Fairfax Cosby 
Donald S. Coye 
Richard J. O. Culver 
William J. Currer, Jr. 


Wendell H. Davis 
William Thomas Davis 
Lee A. Dayton 
Norman R. Dowds 
Elmer D. Doyle 
ohn A. Dundas 

alter C. Durst 


Robert H. Edwards, Jr. 
J. Paul Elliott 

Selma K. Eliner 
George F. Elmendorf 
Eugene M. Elson 


Elsie M. Farris 
Irving Feintech 
Ben P. Fenton 
Ralph F. Forch 
Robert W. Fulwider 


William Galbally 
Charles M. Gallagher 
Alberta Belford Gattone 
Margaret Generaux 
Samuel S. Gill 

Mynard J. Givens 
Selma Moidel Goldsmith 
Eugene Joseph Grant 
Joseph Lewis Greene 
David T. Griffith 

Marie Antoinette Griffith 
Gene E. Groff 

Stephen J. Grogan 


Frederick M. Hall 
Katherine Hall 
— E. Harrington 
alcom Harris 
Louis J. Hart 
James Neil Hastings 
David B. Head 
Walter W. Heil 
E. Herbert Herlihy 
- F. High 
ercy Hight 
A. J. Hill 
Harry Hirsh 
oa D. Home 
ilo Ward Horn 
Preston Hotchkis 
Clayton L. Howland 
Vernon W. Hunt 
John N. Hurtt 


John J. Irwin 


Alvin P. Jacobs 

Phil Jacobson 
Walhfred Jacobson 
Homer Johnstone 
Edward Clayton Jones 


Frank J. Keeney 
Harry A. Keithly 
Earl D. Killion 
William L. Kinley, Jr. 
Wesley B. Kitts 
Daniel A. Knapp 
Harold D. Kraft 
Robert E. Krause 
Monroe B. Kulberg 


Joseph B. Lamb 
Russell K. Lambeau 
A. W. Lane 

Donald P. Lane 


Lewis P. Lane 
Stuart L. Lapp 
Henry D. Lawrence 
Don R. Lehman 
Allan L. Leonard 
Lester L. Lev 

H. E. Lindersmith 
Berge Lion 

Louis Lombardi 
John W. Loucks 
Albert K. Lucas 
Walter Ivan Lyon 


Franklin B. MacCarthy 
oseph E. Madden 
oseph M. Maltby 
ugene H. Marcus 

Ben Margolis 

J. F. Marshall 

George Richmond Maury 

Jerome J. Mayo 

Stuart McHaffie 

— T. McTernan 
obert McWilliams 

Sampson H. Miller 

Carlos R. Miner 

Samuel Mirman 

Isadore Moidel 

Vincent Morgan 

Clyde H. Morrill 

John V. Morris 

Stanley Morrison 

Sidney A. Moss 

John Munholland 

Frank G. Munroe 


F. Henry NeCasek 


Edward J. O’Connor 
Edward J. Olstyn 
Marvin Osburn 


Howard Painter 
George Franklin Peck 
Alfred P. Peracca 
Laurence A. Peters 
Stanley A. Phipps 
Louis P. Pink 

I. H. Prinzmetal 
Ernest Purdum 

tory Rabwin 

W. Neil Randolph 
David’ Ravin 

Kent H. Redwine 

Roy V. Rhodes 

Allan G. Ritter 

Glenn S. Roberts 
John Francis Roberts 
John M. Robinson, Jr. 
Samuel H. Robinson 
Adolphe R. E. Roome, III 
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Ben Rosenthal 
Frank Rouse 


Harry E. Sackett 
C. Ransom Samuelson 
Ruth Sayles 

Wendell W. Schooli 


Calvin H Taylor 
Paul W. Westerlund 
Harry E. Templeton 
Edwin S. Thomas 
Charles A. Thomasset 
Louis Thomsen 





& 


Vincent Scott 
Bernard W. Shafer 
A. Joseph Shapiro 
Matthew C. Simpson 
Lester R. Slonecker 
Fg Fa Smith 

G. Steffes 
ad, M. Stephenson 
Philip C. Sterry 
Hubert W. Swender 


Sp R. Thorpe 
George W. Trammell, Jr. 


joie" P. Van Dyke 
ohn P. Voorhees 


Charles Z. Walker 
Thomas P. Walker 
Joseph M. Wapner 
Robert A. Waring 
William W. Waters 
Harold Charles Watt 


Oscar Arthur Tannenbaum Arthur C. Webb 


Robert E. Westenhaver 
Francis C. Whelan 
Albert Dreyfus White 
George M. Wiener 
Tous R. Wilder 
Allen Magee Williams 
Burt L. Wix 

Charles T. Woodbury 
O. Benton Worley 
Kenneth K. Wright 
Lauren M. Wright 


F. B. Yoakum 


Anna Zacsek 

i % A. Zahradka 
J. Zeman 

Goerne H. Zeutsius 

Paul Ziffren 





SUSTAINING MEMBERS 


In the February and April, 1944, numbers of the BuLLETIN 
may be found the names of the persons who became sustaining 
members of the Association up to April, 1944. The following 
persons have become sustaining members since that time. As of 
September 14, 1944, there were 219 sustaining members. 


Hon. Leo Aggeler . Paul Elliott Hon. May Lahey 
Stanley M. Arndt omer Johnstone 


She West's 
Sruust Co 





Vice-President's Office, Corporate Trust Division 


SECURITY-FIRST NATIONAL BANK 


OF LOS ANGELES 
Member Federal Reserve System « Member Federal Deposit Insurance Corp. 
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A PERFECT BUREAUCRAT 
By Edmund Ruffin Beckwith, of the New York Bar 


ARIE ANTOINETTE, once queen of France, was con- 

veyed across the City of Paris in a creaking cart, of the 
kind called tumbril, on the morning of October 16, 1793. Her 
husband, King Louis the Sixteenth, who had made the same 
melancholy journey in the preceding January, had been con- 
demned to die on the guillotine by the National Convention. 
Afterward, in March, the Convention set up the Revolutionary 
Tribunal and it was this extraordinary agency which ordered the 
widow to her doom. 

The guillotine is an instrument of quick and efficient action 
for its fatal purpose. It stood high on its platform, the better 
for the public view. Its slanting knife exercised a powerful 
fascination upon the French people, especially during the six- 
teen months of the Reign of Terror when they flocked to watch 
it fall speedily and often. They made many jokes about it. 





From some of our recent trust literature: 


“The first and most important thing 
to remember, therefore, is: Have your 
will prepared by your attorney. He is 
best qualified by training and experi- 
ence to properly draw that important 
document.” 


“Ifyou haven’ treviewed your willwith 
your attorney lately, do so now. His 
familiarity with changing laws will 
helpyou tokeep your will up-to-date.” 


CALIFORNIA TRUST COMPANY 
ALWAYS RECOMMENDS THAT 


AN ATTORNEY DRAW A WILL! “Your will is probably the most im- 


portant document you will ever sign, 
If it is to be effective in carrying out 
your wishes, it should be carefully 
drawn by your attorney.” 


California Trust Company 


TRUST SERVICE EXCLUSIVELY * 629 S. 
SPRING STREET 14 * MICHIGAN 0111 
MEMBER FEDERAL RESERVE SYSTEM AND F.D.1.C. 
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There was a triangular stock which held the victim’s neck 
firmly for the rushing blade. In this position the condemned 
one was humorously said to “look through the little window,” 
and when the unerring blow fell he was said to “sneeze into the 
basket.” 

Marie Antoinette climbed the steps to the platform, an action 
which was called “mounting to the theatre of death,” she lay 
down with her head under the bloody triangle and died there 
bravely. She was one of several million people in France, one 
of a small number called royal, but for the present purpose it is 
significant to notice that she was one of a certain group that 
comprised 2,625 persons exactly,—those who were guillotined in 
Paris during the Terror between April 6, 1793 and July 27, 
1794. 

The guillotine is often taken to be the principal symbol of 
Revolutionary France but it is not notably more so than the 
Tribunal which issued the fatal judgments of condemnation. 
From April 6, the day of its first proceedings against an accused, 
the Tribunal received all power to inquire into and to judge 
“every counter-revolutionary enterprise, all attempts against the 
liberty, equality, unity and indivisibility of the Republic,” all 
plots tending to restore the royal rule or to establish any au- 
thority other than the People, “whether the accused be civil or 
military functionaries or simple citizens.” 

The Revolutionary Tribunal of France has had its inevitable 
counterparts in every period of social irruption. It operated 
under more extensive public scrutiny than the “public trials” 
staged in recent years by the Russians, and it was directed in its 
earliest period by more respect for principles of general justice 
than the People’s Court of the Nazis. It professed to be gov- 
erned by rules of right judgment—at least by such as were thought 
to be consistent with the revolutionary theories. Lawyers for 
the defense were never admitted, and the privilege of the ac- 
cused to have an “official defender” was ended in the early months. 
Even so, and even at the very bloody end, the Tribunal did some- 
times acquit. But it was terrible enough and its dread character 
was in very large part the work of one man who held ‘office 
throughout the whole period of the Terror, the bureaucrat who 
dispatched those 2,625 persons to the executioner. 


He was Armand Quentin Fouquier-Tinville, accusateur public 
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du tribunal revolutionnaire, the Public Prosecutor of the Terror. 
When at last he too was overtaken he was called a “tiger” and 
abused by many other violent names, one of which is most likely 
to catch the modern ear as it was also the one most accurate 
and apt. The people called him “brute bureaucratique.” 

This man Fouquier was undoubtedly the director of a greater 
blood-letting under the forms of legal prosecution than any other 
in all history. His accomplishments rival the horrible deeds 
of oriental despots, and yet there was little in his appearance or 
in his previous record to distinguish him among the thousands 
of unsuccessful men who become government’s attorneys. For 
he was unsuccessful in his private practice. He was an unat- 
tractive person. He had a round head, straight black hair, a 
narrow forehead, plain features, a somber look and a hollow 
voice. At one time he begged Louis XVI for employment and 
wrote some flattering verses in support of his plea; on August 
10, 1792, his violence in the mob attacking the King attracted 
the attention of Danton and it was this circumstance which in 
due course obtained for him by Danton’s favor the prosecutor’s 


post; a year later he hounded Danton to his condemnation by 
the Tribunal. 

It was said of Fouquier that he would use any expedient to 
obtain employment, and that he was “bent on keeping his place 


” 


and salary at the price of every form of servility.” The ques- 
tion promises to be an exciting one, how the man became no- 
toriously a bureaucrat. His original appointment by Robespierre 
and Danton was merely as a juror of the Tribunal when it was 
organized on March 10, 1793. But Fouquier’s mind was active 
and ingenious, he possessed some measure of eloquence and his 
self assertiveness was boundless. When the man, named Faure, 
who was first chosen to be the prosecutor declined the place it 
was a fore-gone conclusion that Fouquier would noisily talk 
himself into it, and when the first formal sitting occurred on 
April 6th Fouquier was there as accusateur. 

There can have been few who could forsee the development 
of this character. He began his career as a sober and industrious 
man, he was always a good husband and a kind father, but 
while in the beginning he may have revealed some sentiments of 
humanity he displayed toward the end the most extraordinary 
ferocity. He held his post until four days after the Terror ended 
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with the guillotining of Robespierre on July 27, 1794. The 
Tribunal was not abolished until May, 1795, and even that was 
not the end of violent action in the land which was still to know 
the régime of Napoleon. But the fascination of the world has 
ever since been centered in those sixteen months of the Terror, 
the period which was marked almost to the day by the official 
activity of Fouquier. Many famous writers have dealt with the 
general history of the time, and the man has not lacked careful 
biographers. Perhaps no one of them felt as strongly as men 
of today might feel that there is a special interest in the evolu- 
tion of the “bureaucrat.” 

During the years of the Revolution more than 17,000 persons 
died in France by execution or by torture, and countless other 
thousands perished of starvation or by military action against 
Prussia and England and in the civil war which wracked several 
parts of the country. But the measure of Fouquier’s career is 
to be found in those 2,625 executions in Paris which resulted 
from his accusations before the Tribunal, and most sensationally 
in the acclerating pace. More people died in the last two 
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months than in the first fourteen, in the final seven weeks only 
one person out of five who faced Fouquier escaped with his life, 
and on two days of the last week a ghastly total of 150 were 
beheaded. 

The evolution of this dreadful frenzy is plainly recorded in 
the official papers. Many were the great who fell, not by any 
means all of them “aristocrats” or royalist sympathizers: the late 
King’s sister Elisabeth, the talented Madame Roland, Malesherbes 
the lawyer who defended the King, Manuel whose crime was his 
refusal to testify against Marie Antoinette, Lavoisier the father 
of modern chemistry ; while hundreds of “nobodies” were scooped 
into the jails and hurried to their fatal end. The trial of Danton 
and his fellows in April, 1794, consumed four days. In July a 
clerk named Legrés, an employee of the Tribunal itself, fell 
under the critical view of Fourquier. At 5 o’clock the next 
morning Legrés was arrested, the accusation was read to 
him at 9 o’clock, one hour later he was present in the Tribunal, 
at 2 o’clock in the afternoon he was-dead on the guillotine. 

It is not difficult to believe that by the end of his first year 
in office Fouquier had come to entertain a great fear concerning 
himself, a fear that if he did not continually show more and more 
activity in his job he might lose it and his own head with it. 
He began to take action merely to be busy. He destroyed people 
only to display his diligence. 

He had been a careful workman in the beginning, studying 
the charges against each accused, directing the assistants who 
wrote out the details and the clerks who recorded them. In the 
fourteen months running into June, 1794, the Tribunal condemned 
1,259 persons and although this is a horrible thing in the minds 
of people living in another age it was moderate indeed compared 
with the bloodiness of the final seven weeks when 1,366 un- 
fortunates were done away with. No longer was there time for 
careful preparation in any individual case. The indictments 
were printed wholesale with only the names left blank, and often 
the wrong names were filled in. 

The seats in the hall of the Tribunal were taken out by 
Fouquier’s order and replaced by benches to hold many more 
victims. Persons accused or arrested merely on suspicion were 
brought to trial in what Fouquier himself called “batches.” 
Carts were ordered to be ready for the condemned each day 





18 LOS ANGELES BAR BULLETIN 


before the Tribunal began its session. In those last weeks fathers 
and sons were mistaken for each other and the wrong ones 
executed ; women were seized only because their husbands were 
accused; women who were pregnant, persons charged with con- 
spiring together who had never heard of each other, persons not 
charged with any specific offense were carted away and beheaded. 


This was the work of the “bureaucratic brute” at the end of 
his sixteen months. But at last it was finished. On the Ist 
of August, 1794, Fouquier was impeached and arrested. It was 
a great surprise to him. He had supposed that his bloody dili- 
gence would save him. He knew that a member of the Tribunal 
had proposed that he be kept in office under the new régime 
to prosecute the remaining ones of his former masters. He fully 
expected that to be done, and he was willing. 


Very different methods were used against him than he had 
permitted to others. He was given ample time, and his trial 
occupied many long sessions of the Tribunal which had so often 
at his instance dispatched as many as 60 people to their deaths 
in a few hours. His defense was that he had only obeyed 
orders. He could not deny that many terrible blunders had 
occurred but he blamed each one on some other official who was 
then no longer alive to answer. In his concluding speech he 
said, “The Convention made terror the order of the day; it pro- 
claimed the extermination of rebels; the committees sent to me 
those for whom I merely completed the formalities of judgment ; 
I was only the axe of the Convention.” 


But the people were no longer under the spell of the revo- 
lutionary magic, they no longer believed that condemning great 
numbers of persons to be beheaded was a mere formality. The 
new prosecutor answered Fouquier by saying, “No matter how 
imperious the laws were, you ought not to have added to their 
cruelty.” The execution of Fouquier on May 7, 1795, marked 
the practical end of the Tribunal. Before the month was out 
the Convention passed a law requiring that thenceforward all 
offenses should be tried in the locality where they were com- 
mitted. This principle of political organization, to keep at home 
the power of judgment and of government in general, has 
throughout all history afforded the only means by which the 
people of any nation can prevent the setting up of a distant and 
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dangerous bureaucracy. The People of France had a bloody 
teacher indeed to help them learn this lesson.* 


*Authorities consulted for the foregoing account of Fouquier- 
Tinville. 


In English: 
Thiers. Gaxotte. Cambridge Modern. Carlyle. 
Korngold, “Robespierre and the Fourth Estate.” 
Dunoyer, “The Public Prosecutor of the Terror” (Evans trans.) 


In French: 
Nouvelle Biographie Generale (Vol. 18, 334). 
Nouveau Larousse Illustre (Vol. 4, 626). 
Fleischmann, “Les Coulisses du Tribunal Revolutionnaire.” 
Domenget, “Fouquier-Tinville et le Tribunal Revolutionnaire.” 
Castelnau, “Fouquier-Tinville.” 
Wallon, “Histoire du Tribunal Revolutionnaire.” 


“A Perfect Bureaucrat” also has appeared in New York State 
Bar Association Bulletin. 





Earl, J., in Matter of Application of Jacobs, 98 N. Y. 98, 114 
(1885): “Such legislation [forbidding the manufacture of cigars 
in tenement houses] may invade one class of rights today and 
another tomorrow, and if it can be sanctioned under the Con- 
stitution, while far removed in time we will not be far away in 
practical statesmanship from those ages when governmental 
prefects supervised the building of houses, the rearing of cattle, 
the sowing of seed and the reaping of grain, and governmental 
ordinances regulated the movements and labor of artisans, the 
rate of wages, the price of food, the diet and clothing of the 
people, and a large range of other affairs long since in all civil- 
ized lands regarded as outside of governmental functions. Such 
governmental interferences disturb the normal adjustments of the 
social fabric, and usually derange the delicate and complicated 
machinery of industry and cause a score of ills while attempting 
the removal of one.” 
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JOINT TENANCY* 
By Albert M. Cross, of the Los Angeles Bar 


Our next topic, difficult and without authority in California is 
this: If any of these deeds from parties to themselves or them- 
selves and others fails to create a valid joint temancy, can the 
deed be given any effect as a conveyance? If so, what effect ; and 
what will the estate of the grantees be? 


The law construes deeds liberally and strives to give a deed 
some effect, rather than no effect whatever, even when part of the 
deed has to be rejected as irregular or invalid. 2 Devlin on Real 
Estate (Deeds) §850, p. 1563, 9 Cal. Jur., Deeds, §130, p. 
258. If the parties are personally competent to convey and re- 
ceive title, and some interest can pass under the deed despite its 
infirmities, the law will give effect to the passing of such interest. 


The following illustration points out the difficulties in con- 
struing such a deed. Assume a deed executed by 4 alone to 
himself and B as joint tenants, where A, the grantor, thinks him- 
self the sole owner because he alone holds the record title but in fact 
owns the property as community property with his wife. The 
joint tenancy being invalid, what interest can pass under the deed? 


On the theory of the Illinois and Michigan cases cited in 26 
C. J. S. 185, nn. 5 and 6 (there is no California case in point), 
A, being unable to convey anything to himself, retains the com- 
munity interest not conveyed to himself but does convey an un- 
divided half interest to B, and A and B become tenants in common 
with equal interests, A still holding his interest in community. 
But A’s wife did not join in executing the deed and her com- 
munity interest in the undivided one-half conveyed to B is un- 
affected by the deed, she also retaining her community interest 
in the undivided half A attempted to convey to himself but did 
not convey. Under Civil Code §172a, the wife can file an action to 
enforce her community interest against B as to the undivided 
one-half conveyed to him, within one year after the deed is 
recorded. See Lahaney v. Lahaney, 208 Cal. 323 (1929). If 
she did not file such an action, the undivided one-half conveyed 
to B might ripen into complete title against the wife, as to that 


*This is a second installment of Mr. Cross’ article. The first in- 
stallment appears in the August number of the BULLETIN. 
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half, but her community interest would still exist in the undivided 
one-half her husband unsuccessfully sought to convey to himself. 
This would be indeed a strange result to 4, who thought he had 
created a perfectly good joint tenancy estate by a deed under the 
statute. 

A similar situation, even more complicated because more 
interests are involved, might arise under a deed from tenants in 
common, to themselves, or themselves and others, at least one 
of them a married man holding community interest, where the 
attempted creation of the joint tenancy is invalid. 


I do not vouch for the correctness of my interpretation of 
these infirm deeds, in the absence of authority in point. Such 
a situation in a deed would have to be cleared up in one of two 
ways. All of the parties in the deed—grantor, grantee, and their 
respective wives—if all are competent and willing, and if sucb 
deed is the last deed in title, could join in a deed out to a third 
party, and the third party could convey back, creating the desired 
joint tenancy, or otherwise disposing of the title. If such deeds 
are not available, a quiet title action would be necessary to con- 
strue and interpret the deed, find and adjudge the interests of 
each party under the deed, and quiet the title of each party against 
the other parties. 


If these impediments in the statute prevent creating a desired 
joint tenancy under the statute from parties to themselves or 
themselves and others, the desired joint tenancy usually can be 
created by resorting to the former procedure of having all 
parties in title convey to a third party, and the third party convey 
back into the desired joint tenancy. 


The troubie resulting from a mistake in these statutory deeds 
calls for this suggestion: Never draft a joint tenancy deed 
from owners to themselves or themselves and others without 
first finding how the record title stands, and then carefully 
examining Civil Code §683 and complying exactly with its terms. 


Termination of a Joint Tenancy by Deed of a 
Joint Tenant 
We pass to the topic of how joint tenancies may be terminated. 


It might seem that an estate with so many close unities would 
be hard to break. But joint tenancy is quite fragile, and may be 
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terminated, or severed, as the usual term is, in many different 
ways. 

Either of two joint tenants may at any time convey his in- 
terest to a third party, which severs the joint tenancy. His 
grantee and his former joint tenant then become tenants in 
common with equal undivided interests. Tilden v. Tilden, 81 
Cal. App. 535 (1927) (hearing denied by supreme court) ; 
Green v. Skinner, 185 Cal. 435 (1921); Delanoy v. Delanoy, 
216 Cal. 23 (1932). 


If one of three joint tenants conveys to a third party, this 
severs the joint tenancy as to a one-third interest, and the grantee . 
becomes a tenant in common as to such one-third interest with 
the other two joint tenants who retain their two-thirds interest 
still held by them in joint tenancy. 33 Cor. Jur., §17, p. 911; 
§10, p. 909. 

If two of three joint tenants convey their interests to third 
parties, such third parties and the remaining original joint tenant 
become tenants in common with undivided third interests. 


A conveyance by one of two joint tenants to his co-joint tenant 
terminates the joint tenancy, the co-joint tenant then owning the 
whole title in severalty. Hiltbrand v. Hiltbrand, 13 Cal. App. 
(2d) 330 (1936). 


Termination of a Joint Tenancy by Execution Sale 


A creditor having a judgment against one of two joint tenants 
may sell on execution the undivided one-half interest of said 
joint tenant thereby severing the joint tenancy; and the execution 
purchaser and the other joint tenant become tenants in common, 
each with an undivided one-half interest, subject to partition 
between them. Hilborn v. Soale, 44 Cal. App. 115 (1919); 
Pepin v. Stricklin, 114 Cal. App. 32 (1931). 


Some question may exist as to the point at which the joint 
tenancy is severed, whether at the time of the execution sale, or 
when a commissioner’s or sheriff’s deed is issued at the end 
of the period of redemption. The only California cases I have 
found on the question are Hilborn v. Soale, 44 Cal. App. 115 
(1919), which was not heard in the supreme court (the point 
was not in controversy in the case, and the opinion at the very 
end remarked in a single sentence that the severance of joint 
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tenancy occurrs at the sale), and the case of Zeigler v. Bonnell, 
52 Cal. App. (2d) 217 (1942), not passed upon by the supreme 
court. Certain considerations indicate that when the question 
is further carefully considered, it may be held that the severance 
of the joint tenancy occurs at the end of the period of re- 
demption when the deed is issued. Code of Civil Procedure §702 
on redemptions gives the judgment debtor one year from the sale 
to redeem therefrom; and in Code of Civil Procedure §703 it is 
provided: “If the debtor redeem the effect of the sale is termi- 
nated and he is restored to his estate”; and there are authorities 
that on said redemption “the parties are placed in the same 
position they were before suit brought except that the debt 
is paid.” 11 Cal. Jur., Executions, §57, pp. 109 and 110. If the 
judgment debtor may have his estate restored, as before suit 
brought, on his redemption at any time within one year after sale, 
it would seem that his joint tenancy interest, with its survivorship, 
could not be severed into a one-half interest until his right to 
have his estate restored is gone. 


Again, it is held that where a joint tenant deeds out to a third 
party, and such party afterwards deeds back to such joint tenant, 


the joint tenancy is not restored, since once broken it cannot 
be restored. 33 Cor. Jur., §10, p. 909. 


If the joint tenancy is severed and broken by the sale, how 
could it be restored by a subsequent redemption? 


On the other hand it may be contended that the clause 
in the redemption statute that redemption by the judgment 
debtor “terminates the effect of the sale” was intended to end a 
severance brought about by the sale; and the clause “and he is 
restored to his estate” was intended to restore the joint tenancy 
estate after the redemption. Again, if the other joint tenant not 
the judgment debtor should die after the execution sale and a 
subsequent incumbrancer should redeem within the year, it would 
seem unjust that the subsequent incumbrancer should take the 
whole title which would then be in the judgment debtor if the 
joint tenancy were not yet severed, rather than the one-half 
severed interest under the sale. So the holding in the cases of 
Hillborn v. Soale and Zeigler v. Bonnell, supra, that the sale 
severs the joint tenancy may be confirmed. 
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Effect of a Judgment Lien Upon the Interest of a 
Joint Tenant 


On the subject of whether a judgment lien against the interest 
of one joint tenant remains a lien on such interest after the 
death of such joint tenant, the case of Corporation of America v. 
Marks, 10 Cal. (2d) 218 (1937), held that the death of a 
judgment debtor does not terminate the lien of a judgment which 
became a lien against his property in his lifetime, though no exe- 
cution can be issued on the judgment after his death; that the 
judgment creditor may maintain an equitable action to foreclose 
his lien, if he waives in his complaint all recourse against other 
property of the deceased judgment debtor’s estate. It was so 
held under Probate Code §716. 


But Zeigler v. Bonnell, 52 Cal. App. (2d) 217 (1942), holds 
that where property is held by joint tenants one of whom is a 
judgment debtor and the judgment debtor dies prior to the levy 
of execution, but after an abstract of judgment had been recorded, 
the surviving joint tenant takes the entire property free of the 
judgment lien; also holds that a judgment lien on the interest of 
one joint tenant prior to execution does not sever the joint 
tenancy, and that where no execution was levied until after the 
death of such tenant there was no interest of the deceased tenant 
on which execution could be levied, the survivor having taken 
the whole title by survivorship. 


It is said the creditor having such lien “can immediately 
execute and sell the interest of his judgment debtor and thus 
sever the joint tenancy or he can keep his lien alive and wait 
until the joint tenancy is terminated by the death of one of the 
joint tenants. If the judgment debtor survives, the judgment lien 
immediately attaches to the whole property. If the judgment 
debtor is the first to die, the lien is lost. If the creditor sits 
back to await the contingency, as respondent did in this case, 
he assumes the risk of losing his lien.” The respondent in this 
case, the judgment creditor, filed no brief, sq there was no counter- 
vailing contention, and the case was not passed upon by the 
supreme court, after the district court of appeal decision. The 
opinion, however, is well reasoned and its conclusion is shown 
to be supported by Wisconsin and Illinois cases directly in point, 
by several text books, and by a note in 111 A. L. R. 171. 
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Effect of a Mortgage or Trust Deed Upon the Interest 
of a Joint Tenant 


Next we shall consider mortgages and trust deeds upon the 
individual shares of joint tenants. 

Each joint tenant has the right at any time to mortgage his 
interest in the joint tenancy, and our principal question here 
will be when and how such mortgage may sever a joint tenancy. 
There are some authorities, not however in California, that the 
joint tenancy is severed when the mortgage is executed. These 
authorities are cited in 33 Cor. Jur., §10, p. 908, under a state- 
ment that a joint tenancy is severed where one joint tenant 
“assigns, mortgages or pledges or leases his interest.” This is 
upon the ground stated that the mortgage destroys the unity of 
title. Corpus Juris touches somewhat on this in the same volume, 
§24, p. 914, saying that the joint tenancy will be destroyed or 
suspended by the mortgage lien. A passage in 2 Thompson on 
Real Property, §1716, p. 930, wrestles with the problem thus: 
“The joint tenancy is severed by the mortgage, at any rate for 
the time being and until it is paid or redeemed.” Freeman on 
Cotenancy and Partition says in §80 on page 82: “A mortgage 
executed by any of the cotenants operates as a severance.” 

Authorities cited in support of these statements are one nisi 
prius decision in Pennsylvania and several English decisions 
not rendered by courts of last resort; and these cases make such 
statements very briefly and without careful consideration. They 
are not weighty nor pursuasive authority. 


And the reasons assigned for this alleged rule seem to me to 
be unsound. A mortgage by one joint tenant does not break or 
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sever the title, it simply puts a lien on the title. As to the state- 
ment that the joint tenancy is suspended by the mortgage for the 
time being, until paid, this is the only intimation I have seen in 
legal literature on joint tenancy that a joint tenancy can be sus- 
pended for the time being. A joint tenancy either exists or is com- 
pletely severed. I do not see how, in the nature of the estate, it can 
be suspended—hung up in the air. And I do not believe the Cali- 
fornia courts ever will follow this text book rule with its feeble 
foundation in authority. The statement in Corpus Juris that a 
lease by one joint tenant will sever the joint tenancy is directly 
contrary to Swartzbaugh v. Sampson, 11 Cal. App. (2d) 451 
(1936) (hearing denied by supreme court), which held that a 
lease by one joint tenant is valid but does not affect the joint 
tenancy estate or the right of possession of the joint tenant not 
executing the lease. And the idea that a mortgage, merely a 
lien, severs the joint tenancy is contrary to the effect of the cases 
of Hilborn v. Soale, 44 Cal. App. 115 (1919), and Ziegler v. 
Bonnell, 52 Cal. App. (2d) 217 (1942), commented on above, 
where it is held that, in case of a judgment against one joint 
tenant, which also is a lien, the severance of the joint tenancy 
does not occur until there is an execution sale under the judg- 
ment. 


Since the procedure for the sale of property under a decree 
in a mortgage foreclosure action is the same as in an execution 
sale under a judgment, the severance of the joint tenancy, where 
the mortgage is on the interest of one joint tenant only, would 
seem to take place at the same time as in the judgment procedure : 
namely, not sooner than at the time of the sale under execution, 
as held in the Hilborn and Ziegler cases, supra. And under a trust 
deed on one joint tenant’s share, the severance, I think, would 
take place at the time of the trustee’s sale and deed. 

I do not think the fact that the trustee takes title under a 
trust deed would work a severance. Our decisions are that the 
trustees take only such title as will authorize a sale in case of 
default, and the beneficial title remains in the trustor in all other 
respects, so that such owner may convey the property, or further 
incumber it, precisely as if the trust deed were a mortgage. Our 
decisions tend more and more to hold that a trust deed is in reality 
only a lien, with different procedure from that of a mortgage for 
making a sale in case of default. One decision has gone so far 
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as to hold that the trustee is only an agent for trustor and 
beneficiary with certain powers to sell. Such title in the trustee 
is not of a character to work a severance in the title of the trustor, 
one of two joint tenants. 


This question of whether the mere execution of the mort- 
gage works a severance in the joint tenancy title may become 
very important. If the joint tenant mortgagor or trustor dies 
after execution of the lien but before sale on default, will the 
surviving joint tenant take the whole title subject to the lien 
or free of the lien, or will he hold only one-half of the title with 
the other half severed or “suspended” for the benefit of the lien 
holder? If the lien indebtedness is paid off, will the suspended 
share then swing back to the surviving joint tenant? There is 
no authority on these questions as yet. The simplest and most 
logical decision would be, that the mere execution of the lien 
does not sever the joint tenancy title until and unless the lien 
holder acquires title through a sale on default. In view of the 
above authorities, however, a quiet title action may be necessary 
to solve the problem. 


I pass on to other ways in which a joint tenancy may be 
severed. 


Effect of Bankruptcy of a Joint Tenant 


A bankruptcy proceeding, voluntary or involuntary, involving 
one of the joint tenants severs the joint tenancy, vesting an un- 
divided interest in the trustee as tenant in common with the 
other non-bankrupt joint tenant. 3 Remington on Bankruptcy, 
§1260, p. 215. 


Suit for Partition 


The joint tenancy may be severed in an action for partition. 
Either or any joint tenant may file an action for partition at any 
time, but in Dando v. Dando, 37 Cal. App. (2d) 371 (1940), it 
was held that the mere filing of the complaint does not operate 
as a severance. In that case, one of the joint tenants died after 
complaint filed but before decree alloting interests in severalty or 
selling the property, and it was held that the joint tenancy incident 
of survivorship gave the whole title to the survivor and there was 
nothing left to partition. 
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Joint Tenancy Property in Divorce Proceedings 


Our next topic is, how, if at all, can a divorce proceeding sever 
and dispose of property shown of record to be the joint tenancy 
property of husband and wife. Our divorce statute gives the 
court full jurisdiction to dispose of and allot the community 
property of the spouses; but the statute gives no authority, and 
the decisions hold that the court has no jurisdiction, to allot or 
dispose of the separate property of either spouse, except that a 
decree for alimony may be declared a lien upon separate property 
to secure payment. 


Until a few years ago, there was a difference of opinion among 
lawyers as to whether the interests of spouses in joint tenancy 
were separate property interests, or whether the wife’s interest was 
separate property and the husband’s interest presumably com- 
munity property under the statute. 


That question was settled by the decisions in Siberell v. Siberell, 
214 Cal. 767, (1932) ; Delanoy v. Delanoy, 216 Cal. 23 (1932) ; 
and Estate of Kessler, 217 Cal. 32 (1932), holding that each spouse 
takes in joint tenancy an undivided one-half as separate property 
with all the incidents of joint tenancy including the power to 
dissolve the estate by deed. 


So it is clear that as long as joint tenancy property remains 
such, the divorce court has no jurisdiction to dispose of or allot 
it. Reid v. Reid, 112 Cal. 274 (1896). The only exception to 
this rule is that if the parties make up an issue as to the separate 
property, the court will have jurisdiction to decide the question 
so submitted by both spouses. Allen v. Allen, 159 Cal. 197 
(1911). And other decisions hold that the spouses have the 
right and power at any time, by agreement, to transmute their 
separate property into community property, or community property 
into separate property. Yoakam v. Kingery, 126 Cal. 30 (1899) ; 
Perkins v. Sunset Co., 155 Cal. 712 (1909); Estate of Watkins, 
16 Cal. (2d) 793 (1941). And such transmutations may be ac- 
complished by an executed oral agreement. Kenney v. Kenney, 
220 Cal. 134 (1934). 


So if the divorce complaint alleges that property of the spouses 
is held of record in joint tenancy but that the spouses, by agree- 
ment, executed, oral, or written, as the case may be, have converted 
the same into or hold the same as community property, then the 
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court, on finding these facts, would have the same jurisdiction of 
such property as of any other community property. Tomaier v. 
Tomaier, 23 A. C. 775 (1944). 

In some divorce cases the complaint alleges nothing about 
community property, or generally that there is community property, 
without specifically describing any particular parcel of such 
property. The decree disposes of and allots a particular property 
held of record by the spouses as joint tenants, without any find- 
ing it is community property. Such a record cannot be passed 
as making good title. 

A default decree, on a complaint not describing the joint 
property or alleging that it was or had become community property, 
disposing of such property, would be void as to that property, as 
the ‘default would not admit the necessary facts not alleged; and 
a defendant, not being. bound to anticipate any such decree as 
to the property would not be bound by its property provisions. 
Lang v. Lang, 182 Cal. 768 (1920). 

If there is no such agreement, the joint tenancy can be dis- 
posed of in a separate partition action between the spouses. 
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The spouses need not dispose of their property matters in the 
divorce action, but property rights may be held out, in whole or 
in part, to be disposed of by agreement and transfers or in sepa- 
rate appropriate legal actions. Lang v. Lang, 182 Cal. 765 
(1920) ; Abbott v. Abbott, 69 Cal. App. 660 (1924). 


Effect of Act of Joint Tenant Inconsistent With 
Joint Tenancy 


There is one other indefinite means by which a joint tenancy 
may be severed, stated thus in Lagar v. Erickson, 13 Cal. App. 
(2d) 365, 368 (1936) (hearing denied by supreme court). An 
act of one tenant inconsistent with the joint tenancy, when done 
with the consent of the cotenant and under circumstances show- 
ing an implied authority so to act, may be sufficient to terminate 
a joint tenancy. 


Estates and Property Interests in Which Joint 
Tenancies Can Be Created 


Our next topic will be, in what estates and property interests 
can joint tenancies be created. 

In 7 Cal. Jur., Cotenancy, §6, p. 337, it is said: “A joint 
tenancy may exist in an estate for years, and in fact it can exist 
in all kinds of property.” 

Of course a joint tenancy in an estate for years can continue 
only during the term of the estate in which it is created. If the 
lease were for only ten years, the joint tenancy would cease at 
the end of the ten years, for it would have nothing on which to 
rest thereafter. 

In 33 Cor. Jur., §8, p. 907, it is said: “A joint tenancy may 
be of an estate in fee, for life, for years or at will or of an estate 
in remainder and may be of an equitable as well as of a legal 
estate.” : 

In creating a joint tenancy in two persons for life, it would be 
well, to make it work smoothly, to have the term correspond with 
the survivorship of the joint tenancy created therein. The sur- 
vivorship is not necessary to create the joint tenancy, as shown 
above, but is desirable to fix the term of the life estate on which 
the joint tenancy rests. 

Such interests would be alienable. 21 Cor. Jur., §71, p. 940. 
Then if they both conveyed their interests, their grantees would 
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become tenants in common, continuing to hold however during 
the lives of the grantees and the survivor of them. 


We have seen that joint tenancies may be created in undivided 
interests in property as in undivided halves or thirds. Since 
they may be created in equitable interests, joint tenants may be 
made beneficiaries under a trust, as in a trust to 4 as trustee for 
the benefit of B and C as joint tenants. 


Civil Code §683 provides in the original and all of the amend- 
ments that there may be a joint tenancy when “granted or devised 
to executors or trustees, as joint tenants.” So the trustees may 
be joint tenants as well as the beneficiaries. 


A joint tenancy also may be created in all kinds of personal 
property, including stocks, bonds, and notes secured by mortgage 
or deed of trust. Until 1935, such creation might be by oral 
agreement, since the transfer of the asset itself might be by oral 
agreement. Jn re Harris, 169 Cal. 725 (1915). But Civil Code 
$683, as amended in 1935, and as now in effect, provides: “A 
joint tenancy in personal property may be created by a written 
transfer, instrument or agreement.” The old question of statutory 
construction here arises as to whether “may” in the phrase “may 
be created” is permissive or mandatory. I find no decision on this 
as yet, but it is my opinion it will be held to be mandatory. 
There would be no point whatever in simply permitting joint 
tenancies of personal property to be in writing, when they could 
have been created in writing as well as orally before this statute. 
In view of the attitude of our courts toward joint tenancies under 
this statute, that the statute must be strictly complied with or 
there is no joint tenancy, I think the statute means joint tenancies 
in personal property can now be created in writing and in no 
other manner. 


This last amendment also contains a new provision: namely, 
“Provisions of this section shall not restrict the creation of a joint 
tenancy in a bank deposit as provided in the bank act,” so such 
deposits are not controlled by Civil Code §683. In earlier years 
there had been much litigation over attempts in varying language 
to create joint tenancies in bank accounts and there were numerous 
decisions of our supreme court holding them invalid. To remedy 
this situation, section 15a was added to the Bank Act, clear and 
liberal in its terms, providing in substance that when a deposit 
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is made by any person or persons, whether minor or adult, in the 
names of such depositor or depositors and another person or 
persons, and in form to be paid to any of them, or the survivor 
or survivors of them, such deposit, and any additions made thereto 
by any such person or persons after the making thereof shall 
become property of such persons as joint tenants and may be paid 
to any of them during their life time, or to the survivor or 
survivors after the death of one or more of them. Act 652, §15a, 
Deering’s General Laws, 1931, Vol. 1, p. 231. The banks have 
worked out printed forms for creating such joint tenancies in 
deposits to comply with the provisions of this statute. And I think 
that now there is little litigation or trouble growing out of such 
joint tenancies in deposits. There is a late decision that if one 
joint tenant withdraws such joint tenancy deposit funds and 
invésts them in other property or securities, in his own name, the 
courts will impress the joint tenancy character upon the rein- 
vested property or securities. Lagar v. Erickson, 13 Cal. App. 
(2d) 365 (1936). And the same principle has been applied 
where one of the joint tenants takes joint tenancy funds and re- 
invests them in real estate in his own name. 


However, in Estate of Harris, 9 Cal. (2d) 649 (1937), where 
a husband withdrew joint tenancy funds from a bank account and 
invested them in real property in his own name alone, it was 
held that such reinvestment did not change the character of the 
joint tenancy funds, but that the same result follows from the 
severance by one spouse of a joint tenancy ownership by the 
taking of property purchased with the joint tenancy funds in his 
or her own name, as results when one joint tenant deeds his 
interest in the property to a stranger, the owners of said property 
thereafter owning the same as tenants in common; and that, in the 
reinvestment transaction, the husband took title to the property, 
a one-half interest in his own right as separate property and a 
one-half interest as trustee for his wife in her own right as sepa- 
rate property; and that a subsequent deed from the husband to 
the wife conveyed his own undivided interest, and fulfilled his 
trust obligation to her by conveying to her the undivided interest 
he held in trust for her. 


(To be concluded in the October, 1944, Bar BULLETIN) 








YOU WILL BENEFIT. . 
by Joining One or More of the 
Nine Sections of 
YOUR ASSOCIATION 


For Information 


Call or Write the Office of the Association, 
1124 Rowan Building, 
Los Angeles 13 
TUcker 8118 











Now Available 
NEW LOOSE LEAF COURT RULE BOOK 
CALIRORIS 4, SUP SUPREME and APPELLATE * 
SUPERIOR COURT -— Judlelal Council" 
APPELLATE rip asi 


esa OE County 
MUNICIPAL COURT — City of Los arta 
MUNICIPAL ocr) Mg ni of Beach 
U. 8S, CIRCUIT COURT OF NINTH 
CIRCUIT 
UNITED STATES DISTRICT COURT— 
Southern Distriet of California 
ORDER YOURS NOW! 
Cost $1.03 which inelodes state tax 


THE LOS ANGELES DAILY J 


Official Paper tor. the City and Co Sie | ne : | 
121 N. Broadway Les 6 Angeles 2 Calif. y ey 




















LAWRENCE L. OTIS 
208 TITLE INSURANCE BLDG. 
LOS ANGELES 13, CALIF. 











PRINTING 


ALL ITS PHASES 





HERE'S MAGIC AND POWER IN 

A PROPERLY PREPARED BIT OF 
COPY . . . DOES YOUR PRINTED 
MESSAGE STAND READY TO SERVE; 
IS IT POWERFUL — COMMANDING? 


FOR FORTY-SIX YEARS PARKER & 
COMPANY HAS BEEN SERVING THE 
LEGAL PROFESSION SPECIALIZING 
IN THE NEEDS OF ATTORNEYS AND 
LEGAL SECRETARIES . . . BRIEFS, 
OFFICE FORMS, JOB PRINTING, STA- 
TIONERY, ENGRAVING, BOOK PUB- 
LISHING, ETC., SO IT IS WITH PRIDE 
WE EARNESTLY SOLICIT YOUR 
NEXT PRINTING ORDER. 





Telephone TRINITY. 5206. 





PARKER & COMPANY 


Law Printers and Publishers Since 1898 


241 EAST FOURTH ST. e LOS ANGELES 13, CALIFORNIA 














<4 


